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No Smoke But Alarms Are Ringing: Insurance For E-Cigarettes
By Jonathan Viner (May 16, 2018, 2:39 PM EDT)

News about e-cigarettes and “vaping” is everywhere, and little wonder: global e-
cigarette sales for 2017 exceeded $10 billion, and one source projects sales will
reach an astonishing $86 billion by 2025.[1] Vape-pen maker JUUL Labs Inc. alone
sells more than 20 million nicotine-containing pods each month.[2]

Currently, litigation over e-cigarettes has been limited to claims arising out of
malfunctioning devices that injure users or damage property.[3] These claims
typically do not involve complicated issues involving liability insurance coverage.[4]
In contrast, it seems likely that injury claims that result from widespread use of e-
cigarettes that function exactly as intended will involve numerous interesting and Jonathan Viner
contested insurance coverage issues.

It’s useful to understand vaping before discussing the coverage issues. Electronic nicotine delivery
system, or ENDS, products — commonly known as e-cigarettes — consist of a battery, an atomizer with
a heating coil, absorbent materials, electronics and a cartridge containing e-liquid, often called “e-
juice.”[5] E-liquid consists of chemicals, glycerin and propylene glycol; frequently, the chemicals include
flavorings and/or nicotine. Inhalation activates the heating process, turning e-juice into an aerosol
suspension containing chemicals from the e-liquid and/or produced by the heating process.[6] The user
inhales the aerosol, some of which is exhaled into the environment.[7] Not technically vapor, the
aerosol is a mixture of liquid particles suspended in a gas.[8] Evaporation leaves chemical residues in the
environment.[9]

In addition to glycerin (soap) and propylene glycol (anti-freeze), e-juice typically contains flavorings and
nicotine, an addictive stimulant.[10] E-cigarette aerosols can also include compounds that appear on
the U.S. Food and Drug Administration’s list of potentially harmful substances, like benzene
(carcinogen), formaldehyde (embalming fluid, disinfectants), toluene and acetone (paint thinner, nail
polish remover), and metals (e.g., arsenic, silver, nickel, cadmium).[11] E-cigarettes therefore deliver
some, though fewer, of the substances in traditional cigarette smoke.[12] Direct inhalation by nonusers
of exhaled e-cigarette aerosol might not pose risks akin to second-hand smoke.[13] However, residue
from the exhaled aerosol remains on surfaces and in dust, also known as third-hand smoke, and can
impact nonusers through respiration, dermal exposure or ingestion.[14]

The FDA has taken steps toward stricter regulation. E-cigarettes can no longer be sold to minors, and the
FDA now has authority to require warnings, analyze ingredients and review and approve or reject



product design and marketing.[15] E-cigarettes are subject to new rules requiring specific nicotine
addictiveness warning statements, and the FDA recently initiated rulemaking concerning the use of
flavorings.[16] Some states are considering restricting sales to purchasers 21 years old and up. In fact,
some municipalities have already done just that.[17]

Knowledge concerning the health effects of e-cigarettes is evolving. E-cigarettes potentially present
lower risks than tobacco cigarettes for some forms of cancer and could prove useful as an alternative to
tobacco cigarettes or as a smoking-cessation aid.[18] At the same time, studies have noted strong
associations between vaping and use of tobacco cigarettes and marijuana, prompting some to contend
that e-cigarettes serve as a gateway to using those.[19]

There is concern that e-cigarettes could prove to have significant and diverse long-term health impacts.
Beyond addiction, nicotine is associated with elevated heart rates, trouble breathing, lung damage, acid
reflux, increased insulin resistance, damage to reproductive organs and fetal injury.[20] Scientists are
studying the risks potentially posed by the chemical residues from exhaled e-cigarette aerosol.[21] The
many and varied flavorings, which reduce the bitter taste and serve as a marketing tool, contain varying
chemical components.[22] These chemicals can include, among others, cytotoxic compounds,
benzaldehyde and diacetyl, also used as a butter-flavoring for microwave popcorn that is associated
with “popcorn lung."[23] Other byproducts in the aerosols, including the various solvents, metals and
other potential carcinogens noted above, pose potential health risks, including DNA damage.[24]

The e-cigarette industry has been accused of engaging in advertising strategies like those used to
promote tobacco cigarettes, supposedly targeting young users.[25] Some “big tobacco” companies have
taken financial interests in e-cigarette makers.[26]

None of this is to say that the rising use of e-cigarettes will necessarily result in civil litigation or that the
magnitude will approach that of asbestos or tobacco litigation. Given that sales have already reached
the billions and governmental agencies are voicing serious concerns over their usage, however, it is
worth thinking about issues that could arise as to whether and to what extent commercial general
liability insurance policies might provide coverage for defense expenses and damages that result from
civil litigation arising out of injury caused by long-term e-cigarette usage.

Bodily Injury Occurring During the Policy Period

CGL policies typically apply to claims seeking damages because of “bodily injury,” defined in part as
bodily injury, sickness or disease sustained by a person, but only if the “bodily injury” occurs during the
policy’s effective dates, is caused by an “occurrence” and is not otherwise excluded from coverage.
Whether CGL coverage is potentially implicated, therefore, depends upon whether there is “bodily
injury.” Furthermore, determining precisely what constitutes the “bodily injury” goes hand-in-hand with
analyzing whether “bodily injury” occurred during a particular policy period, possibly triggering that
insurer’s obligations. This issue is sometimes referred to as “trigger of coverage.” Put another way,
whether “bodily injury” occurred during the policy period hinges partly upon what is “bodily injury.”

Trigger of coverage has long posed a difficult issue for parties analyzing the existence of insurance
coverage for claims arising out of injury allegedly resulting from toxic exposures to inhaled substances;
these include claims arising out of asbestos used in construction, tobacco smoke, food flavorings and
chemical fumes, to name a few. Courts therefore have grappled with whether “bodily injury”
encompasses adverse bodily impacts, caused by exposure, that typically go undetected until much
later.[27]



For example, in analyzing the nature of asbestos-related injuries, medical experts seemed to agree that
lung tissue is adversely impacted almost as soon as an individual first begins inhaling free asbestos
fibers.[28] In deciding trigger-of-coverage disputes, some courts concluded that those adverse changes
constituted “bodily injury” under CGL policies, even when manifest sickness or diagnosable disease was
not detected until years later.[29] Depending upon the medical evidence presented, courts applying a
similar rationale to e-cigarette claims could conclude that “bodily injury” begins occurring with the first
inhalation of aerosol from an e-cigarette.

Insureds will presumably argue that subsequent policies are also implicated. One could foresee injured
claimants asserting that nicotine in their e-cigarettes prevented them from quitting, resulting in long-
term usage. Claimants might assert this continuous, long-term exposure to e-cigarette aerosols resulted
in continuous and/or progressive, yet nondetectable, injury over the entire period that they vaped, and
that the cumulative effects of this exposure increased the risks of, and ultimately caused, illness and
diagnosable disease. Policyholders might argue that, just as some courts did with respect to asbestos
claims, courts should find that any policy that was in effect during the period in which the individual
used e-cigarettes is potentially implicated.[30] Indeed, under the guise of the “injury-in-fact” theory of
coverage trigger, this very approach has been applied to different kinds of injuries and damage of a
continuous and/or progressive nature, ranging from asbestos-related personal injuries to construction
defects.[31]

This is not, by any means, a foregone conclusion. It might be established that, when a user stops vaping
for a period, not only does injury or disease stop advancing, the chances of future sickness or disease
are reduced.[32] Parties could find themselves disputing whether, in fact, each policy between first use
and manifestation of disease is necessarily triggered.[33]

Notwithstanding the above, insurers might contend that the presence of so-called Montrose
endorsements in CGL policies limits coverage, if any, to coverage available under the primary and excess
liability policies in effect at the time of the claimant’s first injurious usage. Montrose endorsements —
issued in response to a California Supreme Court decision involving that chemical company, applying a
“continuous” trigger-of-coverage theory to a coverage dispute over environmental property damage
liabilities — purport to exclude coverage for continuing or progressive “bodily injury” and property
damage if the injury first occurred prior to policy inception. Depending upon which iteration of the
endorsement is used and the specificity in the pleading, Montrose endorsements could provide the
basis for an argument that an insurer has no duty to defend or indemnify unless the policy was in effect
on the date of first usage; alternatively, an insurer might agree to defend, but subject to a reservation of
its rights to decline indemnification if evidence shows that first usage predated its policy.

Bodily Injury Caused by an Occurrence

As noted, CGL coverage for “bodily injury” is implicated only if the injury is caused by an “occurrence,”
typically defined as an accident, including continuous or repeated exposure to substantially the same
general harmful conditions. Given the existence of studies that suggest that e-cigarettes introduce toxic
chemicals into users’ respiratory systems and the environment, and the ongoing study of the risks posed
by e-cigarettes, disputes over whether claimed injuries are accidental are readily foreseeable.
Presumably, the industry would dispute the proposition that injuries are not accidental; industry would
perhaps contend that, given the lack of certainty in the existing science, warnings cautioning against
excess use, and/or the use of e-cigarettes as a smoking cessation tool preclude a legal conclusion that
injuries were something other than unintended and unexpected.



Pollution Exclusion

As noted, so-called “third-hand” exposure is being studied. It is conceivable that, similar to claims arising
out of so-called “sick building syndrome,”[34] individuals could assert claims against premises owners,
employers and others for permitting vaping in or near the premises, due to alleged illness or sensitivity
resulting from third-hand smoke exposure.

CGL policies typically exclude coverage for “bodily injury” arising out of exposure to “pollutants”; many
policies exclude coverage for injury that would not have occurred but for the discharge, dispersal,
seepage, migration, release or escape of “pollutants,” defined in relevant part as solid, liquid, gaseous or
thermal irritants or contaminants, including smoke, vapor, soot, fumes, acids, alkalis, chemicals and
waste.

CGL insurers might deny coverage for e-cigarette injury claims, and particularly third-hand smoke claims,
based upon the pollution exclusion. Whether insureds can successfully challenge that position will
depend partly upon the nature of the claims and the applicable jurisdiction’s existing law. For example,
it seems likely that jurisdictions disfavoring the application of pollution exclusions, except in cases of
“traditional environmental pollution,” will reject the application of the exclusion. Similarly, to the extent
claims involve exposure to tainted indoor air or dermal exposure, courts might conclude that such
claims do not involve a “discharge, dispersal, seepage, migration, release or escape” of a pollutant
sufficient to trigger the exclusion. Jurisdictions that liberally construe pollution exclusions, however,
might uphold an insurer’s coverage denial.

Beyond the pollution exclusion, some insurers might attempt to impose exclusions for ENDS-related
claims in their policies, just as some insurers have inserted tobacco products and diacetyl exclusions in
their policies in response to prior waves of litigation. To the extent vaping is omni-present in 2018,
though, the use of such exclusions at some juncture down the road would operate only to limit the
exposure of insurers at some as-yet undetermined time in the future, and leave insurers whose past
policies are triggered to contend with the claims.

As sales of e-cigarettes increases, parties will experience a more highly regulated environment and
increased study and understanding of the long-term impacts of e-cigarettes. Nevertheless, it is not
difficult to foresee a wave of injury claims at some point in the future. Parties might find themselves
contesting many issues of coverage in the courts or through arbitration. Unless and until courts address
these issues specific to e-cigarettes, though, parties might find themselves arguing coverage based upon
existing law resulting from coverage litigation over other alleged toxins that came before.
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